Equal Time
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Equal time is a widely used shorthand term referring to fairly complex federal requirements concerning American political candidate purchase or other use of radio or television air time. The phrase “equal opportunities” better incorporates the many relevant facets of the requirements. The basic intent of the law and related regulations is to enhance and provide more balanced access to competing candidates for broadcast air time during election campaigns. However, these regulations have not balanced the disparity in funds among candidates, allowing a wealthy or well-supported candidate to purchase more air time more often. 
The First Amendment’s clear prohibition against federal interference with the press has meant that there has never been a similar political access requirement for print media. Yet because spectrum frequencies are limited and thus stations must be licensed, courts have held that broadcasting is subject to more limited First Amendment rights. Broadcasters have argued for decades that this creates an unfair situation, but except for a brief experiment in 1960, the “equal time” law has  remained in force since 1927, though modified in detail through court cases and administrative agency reconsideration. 

Origins
U.S. political broadcasting regulation began with the Radio Act of 1927, which required (in Section 18) that 
if any licensee shall permit any person who is a legally qualified candidate for any public office to use a broadcasting station, he shall afford equal opportunities to all other such candidates for that office in the use of such broadcasting station; provided that such licensee shall have no power of censorship over the material broadcast under the provisions of this section. No obligation is imposed under this subsection upon any licensee to allow the use of its station by any such candidate. . . .
Further, stations could not censor anything a candidate said on the air. Until a Supreme Court case in 1959, broadcast stations were caught in a legal wringer as they could be, and were, held liable for what a candidate might say, even though the station could not, under the law, censor the candidate’s words.

In drafting this provision, members of the House and Senate (by definition, candidates in periodic elections) feared either being denied access to  radio at all, or of having their words censored as they tried to reach voters during campaigns. Defining exactly what the law means, however, has occupied countless regulators, attorneys, and judges in the 80 years since as the requirement was carried over verbatim to the Communications Act of 1934 (as section 315). The Federal Communications Commission (FCC) was constantly called upon to define what “equal opportunities” were in specific situations. Generally, the commission held that any use of air time by a political candidate was subject to the provisions of law and regulations. Nothing, however, prevented stations from staying away from controversy altogether by refusing to provide time to any candidate. Despite the lost revenue, many stations did just that. 

Until 1959, the political broadcasting law remained essentially unchanged. With the impending 1960 election, however, came the first substantial update. What received all the attention that year was Congress’s decision to suspend Section 315’s equal opportunity requirement just for the 1960 election—as a test to see how broadcasters would act. Results from that campaign suggested little real change on the equal opportunities front, though some third and lesser party candidates complained of being mistreated. Still, Congress never again suspended the law.

Far more important and lasting that year was the congressional decision (after years of lobbying by the broadcast industry) to amend the statute to exempt four types of news program from candidate requests for “equal time.”  There had been countless cases of fringe or third party candidates demanding broadcast time after a mayor or congressman against whom they were running was covered in a newscast or interview program. The new exemptions included newscasts, interview programs, news documentaries, and on-the-spot coverage of news events. To qualify for the exemption, however, the FCC determined over the years that such programs, to be “bona fide” exemptions, must be under the control of a network or station (not a candidate or political party), be regularly scheduled (not just airing during a campaign), and a candidate’s appearance was merely incidental to the program. If a station covered the incumbent mayor undertaking some function of his office, for example, that would now be seen as news coverage and thus not a “use” triggering the equal opportunities provision of the law. 

In 1971 came a further change. Congress amended section 312 (a) (7) of the Communications Act to read that a station could lose its license to broadcast “for willful or repeated failure to allow reasonable access to or permit purchase of reasonable amounts of time for the use of a broadcasting station by a legally qualified candidate for federal elective office on behalf of his candidacy.” In other words, a station could no longer deny a candidate for the House or Senate, presidency, or vice presidency, access for campaigning. Stations could (and still can) reject air time requests by state and local candidates. 

One final change came that same year–and this one hit broadcasters in the pocketbook. For years stations had often increased their rates for political candidates, charging whatever the market would bear. Given that candidates sought a lot of air time over a relatively brief period, the “market” was one controlled by broadcasters—and they priced their time accordingly.  They argued the income was needed to compensate for extensive record-keeping required by the FCC (see below) as well as various “equal time” legal challenges by candidates and others. In 1971 congress mandated (in section 315 [b] [1]) that stations could only levy their “lowest unit charge” for political ads sold in the 45 days before a primary election and 60 days before a general election. At other times, stations could only charge “comparable” (rather than higher) rates to those charged to their commercial advertisers. While FCC implementation of this provision became very involved, the gist of the requirement is that political candidates (at all levels, not just for federal office) are entitled to lower rather than higher charges during campaigns. Given the growing dominance of radio and (especially) television in modern political campaigning, this provision has been vital to candidates, though despite it, the proportion of total campaign expenditure devoted to broadcasting continues to rise each election year. 

As cable television developed into an important medium in the early 1980s, the political broadcasting law and regulations were applied to that service as well. Any cable system that provides time to candidates (as they must if candidates for federal office so request) is subject to the same rules that bind radio and television stations. Broadcast satellite services are also subject to these rules.  
Shifting Definitions
Every even-numbered (i.e., federal election) year, the FCC is called upon by stations and candidates to render judgment about how the equal opportunities and lowest unit charge provisions of the law apply. This has become almost a game of shifting definitions. The FCC’s decisions have to be rendered quickly, while a campaign is still underway, so that any finding of unfairness can be rectified before voters reach the polls. Many more complaints become legal cases, decided long after the voters have had their say. 

For example, the definition of a “qualified candidate” would seem fairly straightforward. But in fact, over the years, the FCC has had to determine that this (usually) means a person who has publicly announced an intention to run for a given office and can actually be voted for depending on applicable state or local law. Write-in candidates are generally “legally qualified” if local law allows for write-ins, for example. The commission has held that a presidential candidate fits the “qualified” definition if he or she is qualified by state laws to run in at least 10 states. The burden of proof in determining qualification is always on the candidate requesting air time. 

More controversial has been that little word “use.” Here the definitions have changed substantially over the years. Generally speaking, the commission long held that any appearance (other than the four program exceptions noted above) constituted a use and thus triggered the provisions of the law for competing candidates. But this has been modified in the more recent era of negative ad campaigns to mean any use authorized by the candidate. Thus while old Ronald Reagan movies were banned by FCC rules from airing on television while he was a candidate for California governor in the 1960s, such a ban was later found unnecessary since Reagan’s appearance as an actor in a movie was clearly not an “authorized” use by Reagan as a political candidate. The Federal Election Commission took this one step further by the 2004 election, requiring candidates to appear at the end of their ads and saying that they had authorized what was said or shown. 
A good example of shifting definitions is the broadcast political debate. With the so-called “Great Debates” between John Kennedy and Richard Nixon during the 1960 campaign, the larger controversy over televised debates began.  The 1960 face-off of four “debates” was not a debate in the generally recognized manner of two opponents directly addressing each other. Rather, each candidate answered reporter questions and could then comment upon the other’s answer, without, as a rule speaking directly to each other. For the next several presidential races, similar “interview-debates” were allowed by the FCC only if sponsored by other than candidates or broadcasters. This was important because otherwise dozens of minority candidates could seek time equal to that granted the major party candidates. For several presidential face-offs, the League of Women Voters became the sponsoring group. In the early 1990s, however, the FCC changed its policy, allowing networks and stations to directly sponsor candidate debates. 

The phrase “equal opportunities” means more than just the amount of time provided. The “quality” of that time needs to be comparable as well (e.g., prime time or drive time as opposed to the middle of the night or crack of dawn). Candidates may request (but not demand) exactly the same time slot as their opponents. Stations have a fair bit of flexibility in how they meet such requests, though they are more restricted in dealing with candidates for federal office. Stations cannot, for example, insist on live-only use of air time. Candidates must be charged equally for the same quality of time (such as prime time on television, or drive time on radio), have equal use of station facilities (such as for making spot ads), and the many other things that can reflect on campaigns. If a station requires an advance copy of a political ad’s script from one candidate, it must treat others the same way. Finally, stations must keep quite detailed records of all requests for time (and how they were acted upon) for a period of two years after any election. As a result of these various provisions, stations rarely give time to any candidate: if they did so, opposing candidates could demand free time as well.

And What is Not Equal
Candidates are often surprised at what the so-called equal opportunities law does not provide for. If candidate A has lots of money and purchases considerable time, candidate B can request “equal” time—but will only receive it if she or he can also pay for it. Thus a rich candidate can purchase many appearance times knowing that a poorer candidate cannot match his access. In effect, the law is financially blind and presumes all competing candidates have access to equal cash—which is rarely the case. 

Candidates in states bordering Mexico or Canada face another issue–the FCC has no control over political time sold by stations in those nations, even though such border stations may well beam programs to listeners in the U.S. Indeed, purchases of political time on foreign stations has proven important in a number of races in the Southwest. 

More central to fairness and equity are some recent developments. Many political groups regularly purchase time on the air to debate issues rather than candidates. Such issue advertising is not subject to any equal opportunities requirement, since the “equal time” requirements apply only to candidates. Similarly, air time purchased by so-called “527 groups” (named after a provision of the U.S. tax code) falls outside the requirements since these purchasers are tax-exempt entities formed to work in favor of or against issues—and only indirectly for individual candidates. As these groups are not under the control of a candidate (or are at least presumed not to be: 527 groups are not supposed to “coordinate” their efforts with a candidate’s campaign), Section 315 equal opportunity requirements do not apply to them. Such groups played a substantial part in the 2004 presidential election and appear to be growing in election importance. 

While commercial stations may editorialize in favor of or against political candidates (though in practice, few do for fear of offending advertisers or their audiences), noncommercial educational stations are not allowed to support or oppose any candidate for public office. The reasoning behind the ban is that noncommercial stations usually receive some public funding. A candidate may purchase time on a noncommercial station, though payment must only cover actual station costs. 
Conclusion
The substance of American political broadcasting regulations dates back eight decades. While often amended, the basic requirements have long required equal treatment of opposing candidates with the important exception of how well those candidates may be financed. The many provisions do little for a candidate with insufficient funds to purchase broadcast time, equal or otherwise. In a sense, the law and regulations presume candidates are equally funded, which is rarely the case. Thus the “equal time” laws do little to regulate broadcast campaigning, other than to avoid the most blatant bias on the part of broadcasters. And perhaps that is exactly what the congressional authors of the law back in 1927 had in mind. 
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